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STATEMENT OF THE CASE.

This is an appeal from the judgment of dismissal en-

tered by the District Court of the District of Alaska,

Second Division, Honorable Alfred S. Moore, Judge,

dated November 8th, 1904.

The action was brought under chapter 43, Code of

Civil Procedure, for the partition of that certain Placer

Mining Claim known as the ''Sequoia" Bench Claim on

the right limit of Ophir Creek in the Council City Re-

cording District, Alaska.

The complaint alleges, that plaintiff and defendants

hold and are in possession of said property as tenants



in common and have an estate of inheritance therein,

setting out the interest of all of said parties therein, spe-

cifically and particularly.

The complaint also alleges, as inducement for the

partition, and for the purpose of securing a provisional

remedy by way of injunction, pending the action, that

the defendants deny plaintiffs' title and refuse them the

beneficial use of the premises.

The answer admits, that on the 2nd day of November,

1900, the plaintiff was the owner of an undivided one-

half of said premises, but alleges a forfeiture of such

ownership by reason of failure on part of plaintiff to

contribute his share of the assessment work, and '*ad-

vertisement out". The answer denies generally the alle-

gations of the complaint; does not set out the "Nature or

Extent" of defendants' interest in the property; claims

a lien, and prays for an accounting.

The reply denies generally the allegations of the an-

swer. Admits that defendant Schmidt did the assess-

ment work on the premises, but alleges that plaintiff

contributed more than his share of the expense of said

work; alleges that defendant Schmidt is indebted to

plaintiff; that he nevertheless tendered to Schmidt the

amount claimed in the notice of forfeiture.

The case came on for trial on the 7th day of Novem-

ber, 1904, without a jury. Before any evidence was

offered by either party, it being admitted in open court

that defendants were in possession of the premises, the



defendants moved to dismiss the action on the following

grounds : The suit was prematurely instituted in that

—

1. Plaintiff has not yet established his title by an

action at law.

2. The title of plaintifiF is denied.

3. Plaintiff has not possession of the premises.

The affidavits referred to in the judgm.ent are affi-

davits not offered in evidence, but filed on the motion

for injunction.

The trial court, under objections on part of the plain-

tiff, granted the motion to dismiss, on the ground that

it had no jurisdiction to try questions of title and pos-

session in an action for partition. The court entered

judgment of dismissal, dated November 8th, 1904.

No findings or opinion was made or filed.

THE QUESTIONS INVOLVED.

First.—^Jurisdictional Questions:

( 1 ) May the District Court of Alaska administer the

enlarged rights and remedies provided for by statute,

in proceedings for partition of land, and determine

legal, as well as equitable, questions involved therein?

Or, is said Court limited to its general equity jurisdic-

tion only?

(2) Are the statutes, so far as they undertake to con-

fer jurisdiction on the Court to hear, try and determine



in partition proceedings, questions of disputed title and

possession, in derogation of the Seventh Amendment to

the Constitution?

Second.—Questions of practice:

( 1 ) Do the questions above fairly arise on the plead-

ings? Do the allegations in regard to the adverse acts

of defendants amount to an allegation of possession in

defendants under claim of adverse title; and if the lat-

ter, does this oust the Court of jurisdiction?

(2) Do the answ^ers amount to a denial of title in

plaintiffs; and, if so, does such denial oust the Court

of jurisdiction, in view of the statute?

(3) Did not the defendants on the state of the plead-

ings have the burden of proof as to the question of title,

and if so, could they object to the jurisdiction of the

court on the ground specified?

(4) Did not the defendants by setting up equities in

the answer waive objections as to the want of the equity

of the case?

(5) Have any of the Conditions warranting a non-

suit, under the statute, been shown, by the record, to

exist?

SPECIFICATION OF ERRORS.

(i) The Court erred in holding that the complaint

(and the admission as to possession made in open court)

ousted the court of jurisdiction, and in holding that the



defendants by answering on the merits and pleading

equities, had not waived their rights, if any they other-

v.'ise had, to object to the want of the equity of the case.

(2) The Court erred in finding that it had no juris-

diction to hear, try and determine the facts raised by the

pleadings.

(3) The Court erred in dismissing the action, in

refusing to make firniings of fact on the evidence, and in

entering a judgment of dismissal.

ARGUMENT.

This action involves many of the questions raised in

the case of Carlson vs, Sullivan, also pending on appeal

from the District Court of Alaska.

The defendants in each case contended, and the trial

Court held, that, the title to real estate being involved,

and plaintiffs not being shown to be in actual possession,

the questions of title and possession must, notwithstand-

ing the statute^ be settled in an action at law before

partition may be had.

Plaintiffs contend that above questions may, under

the statute, be determined in the same action; that the

objection, at best, goes to the equity and not the power

of the Court, and that the dismissal was therefore im-

proper. The ruling of the trial Court was also based

upon an erroneous conception of the pleadings.

It will not be claimed at this day that mining claims,



after location and before patent, are not subject to par-

tition.

Lindley on Mines, sec. 792.

Hughes vs. Devlin, 23 Cal. 501.

Spencer vs. Winselman, 42 Cal. 479.

Aspen M. & S. Co. vs. Rucker, 28 Fed. 220.

And the rights to, and in, mining claims do not de-

pend upon possession, but upon a compliance with the

laws.

Section I.

The statutes under which this action is brouo^ht, so

far as material herein, are as follows:

Sec. 397, CH. 43, Code Civ. Proc.
—'When several

persons hold and are in possession of real property as

tenants in common, in which one or more of them have

an estate of inheritance, * * *^ any one or more of them

may maintain an action of an equitable nature for the

partition of such real property, according to the respec-

tive rights of the persons interested therein, and for a

sale of such property, or a part of it, if it appears that a

partition cannot be had without great prejudice to the

owners. '^

Sec. 398 Id.—*'The interests of all persons in the

property, whether such persons be known or unknown,

shall be set forth in the complaint, specifically and par-

ticularly, as far as known to plaintiff. * * *"

Sec. 403 Id.—"The rights of the several parties,

plaintiffs as well as defendants, may he put in issue, tried
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and determined in such action, and where a defendant

fails to answer, or where a sale of the property is neces-

sary, the title shall be ascertained by proof to the satis-

faction of the Court before the judgment for partition

or sale is given."

These statutes have received the interpretation of this

Court.

In Heinze vs. Butte and Boston C. M. Co., 126 Fed.

I, involving the leading questions here involved, it was

held that the possession contemplated by the statute is

not a pedis possessio, but such possession as follows the

title; that mere denial of title is not sufficient; that the

Court may hear, try and determine disputed questions

of title and possession in statutory proceedings for par-

tition similar to our own. Approving:

Weston vs. Stoddard, 137 N. Y. 119.

Bender vs. Terwilleger, 166 N. Y. 590.

These are leading cases on the construction of the

New York statutes which have been borrowed by most

of the western States.

See also, opinion of Judge Hawley, in

Royston vs. Miller, 76 Fed. 50,

construing a similar Nevada statute; also,

Hill vs. Young, 34 Pac. (Wash.) 144.

Willard vs. Willard, 12 S. Ct. 818.

Ballo vs. Narasso, 33 Cal. 459.

Deuprey vs. Deuprey, 27 Cal. 330*

Martin vs. Walker, 58 Cal. 595.



8

Tyee Consolidated Min. Co. vs. Langstedt, 136

Fed. Rep. 124.

Fulkerson et al. vs. Chisna Min. and Imp. Co.,

122 Fed. Rep. 782.

Freeman Co. T. and Part., 449 and 4^0.

It would be useless to multiply authorities.

''The limitations attending proceedings in parti-

tion," says Freeman, "are constantly weakening, and the

tendency to do full and complete justice in one action is

becoming irresistible." {Id. 450.)

The rule of Stare decisis should obtain. The objec-

tions urged by Judge Ross in his dissenting opinion in

the Heinze Case, ante, do not apply in the case at bar,

nor in cases brought in the State or Territorial Courts,

under the laws of their own organization.

This is conceded in the dissenting opinion. And see,

Ely vs. Ry. Co.^ 129 U. S. 291.

In the case above the Supreme Court of the United

States say: "The judgment of the Supreme Court of

Arizona in favor of the defendants, upon the demurrer

to the complaint, proceeded upon the ground, that the

action must be tried as a suit in equity only, and that

the complaint made out no case for Equitable relief,

and therefore, could not be maintained under the opin-

ions of this Court, in Holland vs. Challen, no U. S.

15, 3 S. Ct. 445; Frost vs. Spitley, 121 U. S. £552, 7 S. Ct.

1 1 29; Moore vs. Steinbach, 127 U. S. 70, 8 S. Ct. T067.

But each of those cases came from a Circuit Court of the



United States, in which the distinction between actions

at law and suits in equity is preserved. The present

p.ction arising under territorial Statutes, is governed

by different considerations/^ * * ^

''Under precisely similar statutes of the territory of

Montana, it has been adjudged by this Court that both

legal and equitable relief may be granted in the same

action, and may be administered through the interven-

tion of a jury, or by the Court itself, according to the

remedy sought. {Hornbuckle vs. Griffith, Id. 657;

Davis vs. Bilsland, Id. 6159; Basey vs. Gallagher, 20

Wall. 670. * * *)

^^It extends to cases in which the plaintiff is out of

possession and the defendant is in possession, and in

which, at common law, the plaintiff might have m,ain-

tained ejectment.^^

Approved in

:

Hammond vs. Garfield AI. Co., 130 U. S. 296.

Cameron vs. United States, 148 U. S. 305.

Affirmed in

:

Idaho O. L. I. Co. vs. Bradbury, 132 U. S. 513,

10 S. Ct. 177.

»

The error of the trial Court, as in the case of the Ari-

zona Court, in Ely vs. Ry. Co., ante, resulted from the

failure to observe the distinctions

—

(i) Between the general Equity powers of a Court
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and Special powers granted by Statute in this special

proceeding.

(2) Between the judicial powers of State and Terri-

torial Courts, exercised under the laws of their own or-

ganization, and the powers of federal Courts, not so ex-

ercised, to wit: under State Statutes, w^hich conflict

with federal Statutes.

(3) Between the several powers of Congress, "na-

tional, federal. State and municipal", when legislating

for the territories, and locally ; and, between the differ-

ent limitations of the Constitution upon, and in respect

to, said several powers.

See, Binns vs. United States, 194 U. S. 486.

(4) Between an ''action at Common law", and legal

questions incidentally drr?.v/n into a suit in equity; and,

between causes of action, and the joinder of sam.e, and

questions incidentally brought into the case.

(5) Between an action brought under the general

Equity jurisprudence and a special Statutory Proceed-

ing in the nature of an Equitable action.

Partition has always been a matter of Statutory con-

trol. Section 723, of the R. S., which furnishes the test

of the general Equity jurisdiction of the federal Courts

could not, and Article VII of the Amendments to the

Constitution was not intended to, limit the powers ol

Congress in extending the remedy by partition, essen-

tially an Equitable remedy, to tenants in common,

whether holding under legal or equitable titles, and
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whether either, or all, the parties, are in or out of pos-

session.

Willard vs. WiUard, 12 S. Ct. 818.

'^Congress may do for the territories what the people

may do for the States/'

First National Bank vs. Yankton Co., loi U. S. \2C).

Nor can it be questioned that Congress has at least

as much power in a territory as a local legislature there-

of. Therefore, in view of the Ely and Hornbuchle

cases, ante, and the construction placed upon the statute

by this Court, it should not be necessary to proceed

farther with this argument.

However, we add

:

Section II.

Herein we shall simply elaborate on the views al-

ready expressed.

To dismiss this action was to deny to plaintiffs their

Statutory right to compulsory partition;

Willard vs. Willard, 12 S. Ct. 818.

Hill vs. Reno, 54 Am. R. (III.) 222.

And, in effect, to overrule the decision of this Court

in the case of

Heinze vs. B. & B. C. M. Co., 126 Fed. i.

Justice McKenna, in Morton vs. Wheaton, 57 Fed. 927,

said: '^I surely have no power, if I had the inclination,

to substitute my interpretation of the decisions of the



12

Supreme Court for the interpretation of the Court of

Appeals."

Again, by ^'declining" jurisdiction on the ground that

the statute could not confer on the Court, in this pro-

ceeding, the power to deterrnine questions of disputed

title, the Court also, indirectly, overruled the decision

of Congress.

This, on the authority of Judge Cooley, is a ^'delicate*'

matter'.

"In declaring a law unconstitutional a Court must

indirectly overrule a decision of a co-ordinate depart-

ment. The task is therefore a delicate one, and only to

be entered upon with reluctance and hesitation." * * *

''It is more proper and more respectful to a co-ordinate

department to discuss constitutional questions only when

that is the very lis mota/^ * * * ''Not to draw in such

weighty matters collaterally, nor on trivial occasions."

* * * "Courts should never declare a statute void, unless

the nullity or invalidity of the act are placed beyond a

reasonable doubt. A reasonable doubt must be solved

in favor of the legislative action and the act be sus-

tained."

Cooley Const. Law, pp. 193, 196, 216, and N. 2

and 3.

Mayor vs. Cooper, 6 Wall. 247.

Munn vs. TIL, 94 U. S. 113.

But was the Court right?

On the authorities already cited we most respectfully

answer, "No"l
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(i) The District Court of Alaska is not a United

States or federal Court organized under, or deriving

any of its powers from, the Constitution, but is a terri-

torial and legislative Court, deriving its powers from

the law of its organization, to wit: the Acts of Congress

legislating for Alaska.

McAllester vs. United States, T41 U. S. 174,

1 1 S. Ct. 449.

Jackson vs. United States, 102 Fed. 473.

Downes vs. Bidwell, 21 S. Ct. 780.

It was said in the last case above that ''the territories

are not within the clause of the Constitution providing

for the creation of a Supreme Court and such inferior

Courts as Congress may see fit to establish", and again:

*'The District of Columbia and the territories are States,

as that word is used in treaties with foreign powers,

with respect to the ownership, disposition and inheri-

tance of property". Compare Sec. 3, Art. IV, Const.

It is not likely that an alien permitted, under treaty,

to hold real estate in the United States would be con-

fronted by one rule in the States, and another rule in the

territories (also "States"), under similar Statutes touch-

ing partition, because one statute was enacted by a state

legislature and the other by Congress ; the Courts in both

jurisdictions being legislative. Nor do we see why, in

view of Downes vs. Bidwell, one rule of jurisdiction in

such matter and in such Courts would apply to the alien,

and another rule to the citizen.

(2) Congress in legislating for Alaska, enlarging



equitable rights and remedies in partition proceedings,

occupies the status of a state legislature.

Benner vs. Porter, 9 How. 235.

Nat'l Bank vs. Yankton Co., loi U. S. 129.

Endelman vs. United States, 86 Fed. 4159.

Shively vs. Bowlby, 14 S. Ct. 566.

Binns vs. United States, 194 U. S. 486.

(3) As such ''State'' legislature Congress has full

control over the procedure of the District Court of

Alaska, subject only to the qualification that such pro-

cedure must not work a denial of fundamental rights,

or conflict with Specific and applicable provisions of

the federal Constitution.

Brown vs. New Jersey, S. Ct. 77, 175 U. S. 172.

Ely vs. Ry. Co., ante, and 129 U. S. 291.

Hornbuckle vs. Toombes, 18 Wall.

Endelman vs. United States, 86 Fed. 459.

Downes vs. Bidwell, 21 S. Ct. 780.

Dorr vs. United States, U. S. S. Ct., June, 1904.

Binns vs. United States, ante.

McCulloch vs. Maryland, 4 Wheat. 316.

United States vs. Grotiat, 14 Pet. 526.

Nat' I Bank vs. Yankton Co., loi U. S. 129.

And, so, in the matters of partition.

Willard vs. Willard, 12 S. Ct. 818.

"The reason for remitting the investigation of con-

flicting questions of title to a common law Court, was
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one of policy and fitness, and did not arise from any

want of inherent power in a Court of Equity".

Wallace vs. Harris, 32 Mich. 380.

Questions of "policy" are clearly within the power

of Congress to control.

"It is a settled rule of construction that the limita-

tions imposed by the federal Constitution are in all

cases to be understood as limitations upon the govern-

ment of the Union only".

Cooley Const. Law, 29.

"Limitative of the powers granted in the instrument

itself".

Talton vs. Mayes, 163 U. S. 382, 16 S. Ct. 989.

Congress in establishing Courts in Alaska and dis-

tributing their powers, does not, as we have seen, exer-

cise the judicial power granted by the Constitution.

(4) The right to trial by jury is 7iot a fundamental

right; and the seventh amendment is not applicable to

the TERRITORIAL legislation in question, nor to the juris-

diction of the Courts thereunder.

{a) Not fundamental:

Dorr vs. United States, ante.

Walker vs. Sauvinet, 92 U. S. 678.

{b) Not applicable:

(i) Because the subject matter of the Statute, and
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the proceedings thereunder, are equitable. The relief

sought, partition, is of equitable cognizance.

Idaho Co. vs. Bradbury, lo S. Ct. 177.

Ely vs. Ry. Co.^ 129 U. S. 291.

Koppicus vs. State Cap. Com,. 16 Cal. 254.

Willard vs. Willard, 12 S. Ct. 818.

In the case last above, a partition case, where plain-

tiff was not in possession, and where title was denied,

the Court said:

"It is unnecessary to consider how far the Su-

preme Court of the District of Columbia had

equity jurisdiction before the Act of Congress, * * *

because the act expressly empowers the Court * * *

to compel all tenants in common of any estate, legal

or equitable, to make or suffer partition.

In Koppicus vs. State Cap. Com., ante, Judge

Field, writing the opinion, says: "The right of

trial by jury cannot be claimed in equity cases.

There must be an action at law as distinguished

from a suit in Equity and from a special proceed-

ing, or 3. criminal action. The fact, therefore, that

property and rights of property may be involved

in the disposition of a particular case or proceed-

ing does not determine the right to a trial by jury".

(2) So far as the Court is a "state" or legislative

Court it may also be questioned whether the amend-

ment is applicable.

Pearson vs. Tewdell, 95 U. S., 5 Otto 294.

Edwards vs. Elliot, 21 Wall. 5 (57.

Walker vs. Sauvinet, 92 U. S. 678.
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The District Court of Alaska, unlike the federal

Courts, is made a common law Court of general juris-

diction, partaking thus of the character of a State Court.

Compare: In re Burrus, 136 U. S. 608, 10 S. Ct. 850,

in which it was held that ''the federal Courts derive no

jurisdiction from the common law".

But it is not necessary to press this point. The cases

in which the amendment has been applied are either

strictly actions at law, or criminal cases, or the case is

one in a federal Court properly declining to take juris-

diction under a State Statute, which is in conflict with a

federal statute. Some of these cases were mentioned

in Ely vs. Ry. Co., ante, others, such as

Am. Publ. Co. vs. Fisher, 166 U. S. 465.

Miss. vs. Cohn, 17 S. Ct. 76.

Scott vs. Nealy, 140 U. S. 106.

Cates vs. Allen, 13 S. Ct. 883,

were strictly legal action :

Thompson vs. Utah

was a criminal action.

Judge Brewer, in Aspen U. S. Co. vs. Rucker, 28

Fed. 220, says: "An enlargement of Equitable rights

given by State Statute may be administered in a federal

Court. I take it, in this respect, there is no difference

between Equitable and legal rights. Any exception

arises either because the statute conflicts with some fed-

eral legislation, or because the right granted is one not

in its nature, administrable in federal Courts".
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Compare: Gormely vs. Clark, 134 U. S. 338,

in which, under the ''Burnt Records Act" of Illinois,

the federal Court, because the action was ^'brought

under the Statute'', was sustained in taking jurisdiction,

and trying the title and the right of possession on the

Equity, side of the Court.

See also, Cameron vs. United States, 148 U. S. 305.

Implement Co. vs. Bradford, 132 U. S. 1509.

This action was also brought under the Statute.

Beeby vs. Louisville etc. R. Co., 39 Fed. 481.

(3) The proceedings are Statutory; Gates vs.

Salmon, 35 Cal. 597; and furnish the only remedy in

Alaska for partition of land. The Amendment does

not, therefore, apply. The general Equity rules are

subordinate to the Statute.

Willard vs. Willard, ante.

Wright vs. Marsh, 2 G. Greene (la.), '04.

Koppicus vs. State Cap. Com., a?ite.

Compare: Doe vs. Waterloo Co., 43 Fed. 219.

Shoshone M. Co. vs. Rutter, 87 Fed. 901.

(4) The State Courts under like Constitutional and

statutory provisions have found no difficulty in taking

jurisdiction.

See Weston vs. Stoddard, and other cases cited in the

first part of this brief.

Nor have the Courts in the District of Columbia.

Willard vs. Willard, ante.

Nor have territorial Courts.
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Compare: Ely vs. Ry. Co., ante.

Idaho Co. vs. Bradbury, 132 U. S. 513.

(5) The seventh amendment only preserves the right

of trial by jury where it existed before. Can it be said

that ejectment would lie where the fee was in the crown?

The fee here is in the United States. The legal, and

statutory, remedy for possession of mining claims, be-

fore patent, is of more recent origin than the constitu-

tion.

McConihy vs. Wright, 7 S. Ct. 940.

Lindley on Mines, 792.

Aspen M. and S. Co. vs. Rucker, 28 Fed. 220.

Hughes vs. Devlin, 23 Cal. 501.

Spencer vs. Winselman, 42 Cal. 479.

The fee being in the United States would, perhaps,

also furnish an additional reason for the power of Con-

gress to legislate in regard to such lands.

M. L. and L. Co. vs. Rust, 168 U. S. 592, 18 S.

Ct. 209.

Section 3, Article 4, Constitution.

(6) An ''Adequate remedy at law" is not the test of

equity jurisdiction, where the statute provides new

equitable rights and remedies. The objections urged

by federal Courts in declining jurisdiction given by the

State Statute, enlarging equitable rights and remedies,

have no application to Courts admniistering similar
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rights and remedies under the laws of their own organ-

ization.

Ely vs. New Mex. and A. R. Co., 129 U. S. 291,

9 S. Ct. 293.

Hornbuckle 'ds. Toombs, t8 Wall.

Parker vs. Kane, 22 How. 17.

Beeby vs. Louisville etc. R. Co., 39 Fed. 481.

Greely vs. Lowe, 155 U. S. 58.

Willard vs. Willard, ante.

Idaho etc. Co. vs. Bradbury, 10 S. Ct. 177.

Cameron vs. United States, 148 U. S. 305, 13 S.

Ct, p. 597.

Cooley Const. Law, 491.

The Equity practice '*is subject, of course, to the pro-

visions of the Acts of Congress.''

Boyle vs. Zacharie, 6 Pet. 6£;8.

A mere rule of the Supreme Court has been held

sufficient to remove the objection (in Noonan vs. Broley,

67 U. S. 499) to deficiency judgments in foreclosure.

See rule 92.

(7) Federal Courts will not decline Equity juris-

diction simply because legal questions are involved,

when the action is brought under a State Statute, and

not under the general Equity powers of the Court. So,

when the right of possession is involved:

Gormely vs. Clark^ 134 U. S. 338, 10 S. Ct. 554.

Kilbourn vs. Sunderland, 130 U. S. 505.

"When the case is one of remedial proceeding, essen-
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tially of an Equitable character, there can be no objec-

tion to the exercise of the jurisdiction."

Bardon vs. Land Co., 157 U. S. 328, 15 S. Ct. 650.

"Partition in most, if not all, of its aspects, is an ad-

versary proceeding, in which a remedial right to the

transfer of property is asserted.^'

Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

That the proceeding is of an essentially Equitable

character,

See, Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

Having jurisdiction of the subject matter and the

action being for relief, which a Court of Equity only

can afford, under the statute, the character of the ques-

tions involved does not afifect the jurisdiction.

Holland vs. Challen, iioU. S. 15.

Only a Court exercising Equity jurisdiction (as en-

larged by Statute) can afford the relief of partition

under our Statutes.

(8) Ejectment does not furnish an adequate remedy

for partition. It is not "efficient" for the purpose,

whether "in respect to the final relief", or "the mode of

obtaining it".

See, Waite vs. O'Niel, 72 Fed. 354.

Gormely vs. Clark, 134 U. S. 328.

"It is not enough that there is a remedy at law. It

must be plain and adequate, or, in other words, as prac-
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tical and efficient to the ends of justice and its prompt

administration as the remedy in Equity."

Rich vs. Braxton, 15 S. Ct. 1017.

Actions in ejectment and to quiet title afford similar

relief. Not so with partition and the former actions.

This distinction has not always been observed.

"The mere fact that, in certain cases, an action at law

has been deemed sufficient, does not change the Equit-

able character of the suit."

Shoshone Co. vs. Rutter, 87 Fed. 901.

(9) Reasoning ab inconvenienti it may be observed

that the remedy by partition would be entirely emascu-

lated were the rule of "adequate remedy at law" ap-

plied especially in this jurisdiction, where an action for

possession lies, not only against a defendant in posses-

sion, but also against the person '^actinfr as the owner

thereof.

See, Section 301, Ch. 32, Code Civ. Prac.

If any remnant of this right remained, defendants'

position, if sustained, would rob us of that, also, by the

denial of title.

The Code was framed upon the theory of the "re-

formed system". Distinctions between actions at law

and suits in Equity and the forms of actions were abol-

ished.

Section i. Id.; Section 54, Id.

The test of Equity, similar to section 723, Rev. Stat.



23

U. S., was stricken from the bill for the act that resulted

in our Code.

Many other changes were made in the bill to make

the Act conform to the new system. By a strange over-

sight certain provisions in regard to the joinder of

causes of action were left unchanged, but these do not

affect this case, which rests upon special provisions of

Statute.

We are here dealing with Special Statutes and a

special proceeding; a special right and a special remedy.

We are dealing with one cause of action (partition),

and a single relief is prayed for. The questions of title

and possession are only incidentally drawn in.

Section III.

(
I

) The objections went to the equity of the case and

not to the power of the Court. Here ''the distinction

between jurisdiction of the subject matter (generally)

and jurisdiction of the subject matter in a particular

case must be observed."

Elliott App. Proc, p. 501.

Chrisfield vs. Murdoch, 127 N. Y. 315.

In the latter case, .objection to the jurisdiction comes

too late after answer on the merits.

Elliott App. Proc, 679, 685, 690, 501.

Wallace vs. Harris, 32 Mich. 380.

Kitcherside vs. Meyers, 10 Or. 21.

Green vs. Turner, 98 Fed. 760.
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Rogers vs. Dutnont, 130 U. S. 354.

Kilbourn vs. Sutherland, 130 U. S. 505.

Perego vs. Dodge, 163 U. S. t6t.

Deputron vs. Young, 134 U. S. 241.

Farmington vs. Pillsbury, 114 U. S. 138.

Hartag vs. Memory, 1 16 U. S. i;88.

Railroad Co. vs. Quigley, 21 How. 202.

Morris vs. Gilner, 129 U. S. 315.

Barry vs. Edmunds, 116 U. S. 5150.

Book vs. Justice M. Co., :;8 Fed. 827.

Wait vs. O'Neil, 72 Fed. 348.

Desty, 821.

The objections, if available at all, should have been

taken by answer in the nature of a plea in abatement.

(See cases last above.)

Section IV.

The conditions warranting a non-suit are prescribed

by statute. These conditions did not arise in this case.

Section 237, Ch. 25, Code Civ. Proc. (Law actions),

provides: ''A judgment of non-suit may be given

against the plaintiff as provided in this chapter.''

First.—On motion of plaintiff at any time before

trial. * * *

Second.—On motion of either party, upon the written

consent of the other filed with the clerk.

Third.—On motion of the defendant, when the action

is called for trial and the plaintiff fails to appear, or
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when, after the trial had begun and before the final sub-

mission of the cause, the plaintiff abandons it, or when,

upon the trial, the plaintiff fails to prove a cause suffi-

cient to be submitted to the jury."

Section 377, Id. (Equitable) provides:

"A judgment dismissing an action may be given

against the plaintiff in any of the cases specified in sub-

divisions one, two and three of section two hundred and

thirty-seven, except the last clause of such subdivision

three." * * *

Section 378, Id.: 'Whenever upon the trial it is

determined that the plaintiff is not entitled to the relief

claimed, or any part thereof, a judgment shall be given

dismissing the action, and such judgment shall have

the effect to bar another action for the same cause, or any

part thereof, unless such determination be on account

of a failure of proof on part of the plaintiff, in which

case the Court may, on motion of such plaintiff,
give

such judgment without prejudice to another action."***

V.

The case at bar differs from the case of Carlson vs.

Sullivan, above mentioned, in the defenses set up. The

answer in this case appeals to the equity side of the

court as well as the complaint. This was a waiver of the

question of jurisdiction for want of equity.

Lafayette Ins. Co. vs. French, 59 U. S. 404.

Perego vs. Dodge, 163 U. S. 161.

Elliott App. Proc, 501.

Fish vs. Benson, 12 Pac. (Cal.) 454.
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The answer does not state the "Nature and Extent of

defendants' interests", as required by section 402, Ch.

43, of the Code, viz.

:

*'The defendant shall set forth in his answer the na-

ture and extent of his interest in the property."

The plaintiff was entitled to judgment on the plead-

ings.

Section VI.

The defendants on the question of title had the ^urden

of proof.

Plaintiffs' co-tenancy, except for the alleged forfeit-

ure, was admitted. The motion to dismiss without proof

of the forfeiture was an admission of title in plaintiff.

A party who has the burden of proof cannot success-

fully demur to the evidence, and cannot demur to a fact

admitted, and not avoided.

Elliott App. Proc, 685.

Fritz vs. Clark, 80 Ind. 59.

Standley vs. M. Co., 9:; Ind. 254.

Lyons vs. T. H. & C. Co., loi Ind. 419.

and

Sec. U. S. Bank vs. Smith, 11 Wheat. 171.

Again forfeitures are so odious that they will not

be enforced in equity.

It is evident from the pleadings that a trust relation

existed between the parties. The defendant, co-owner,

could not under such circumstances acquire any interest
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in the property as against his co-owner, plaintiff, be-

cause of the failure to do assessment work. He could

not take advantacre of his own wrong.

Royston vs. Miller, 76 Fed. 150.

Hunt vs. Patcher, 31; Fed. 816.

Lockhart vs. Rollin, 21 Pac. 413.

Section VII.

The allegations of forfeiture were insufficient, and

amounted only to a legal conclusion upon which no

issue could be taken.

Dutch Flat Co. vs. Mooney, 12 Cal. 534.

(i) The answer does not disclose what interest, if

any, the defendants had at the time of performing the

assessment work or at the time of the alleged forfeiture.

Only a co-owner can claim a forfeiture.

(2) The burden of proving the forfeiture was on

defendants.

Haynes vs, Briscoe, 67 Pac. (Colo.) 156.

(3) The notice of forfeiture was insufficient.

{a) The notice must be strictly construed.

Brundy vs. Mayfield, 38 Pac. (Mont.) 1067.

{b) The notice appears on its face to have been

premature, and does not show that $100.00 was ex-

pended in each year.

{c) Nor by a co-tenant.

(d) The notice joined claims that were prema-
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ture with those that were due, and joined claims

for expenditures on several claims, and demanded

contribution as to the whole. The amount de-

manded was therefore excessive, and threw upon

the co-owner the burden of ascertaining the real

facts dehors the notice. As to him the notice was

false. Unless the forfeiture proceedings are

founded on the facts, they are of no avail.

Turner vs. Sawyer, 150 U. S. 578.

{e) It is also questioned whether the statute is

self-operating so as to transfer the title ipsis factis.

Id., and see Lindley on Mines, p. 646.

The judgment should be reversed.

Respectfully submitted,

Chas. E. Naylor,

Attorney for Appellant.


